January 26, 1999

MEMORANDUM
TO: Regional Directors
FROM: Joe Swerdzewski

General Counsel

SUBJECT: Guidance on Applying the Requirements of the Federal Service
Labor-Management Relations Statute to Processing Equal
Employment Opportunity Complaints and Bargaining over Equal
Employment Opportunity Matters

This memorandum discusses the application of the Federal Service Labor-Management
Relations Statute (Statute) to employment matters concerning equal employment
opportunity (EEO).* Regional Directors are frequently required to make decisions on
the merits of unfair labor charges where the subject matter of the dispute involves EEO
issues. This memorandum serves as guidance to the Regional Directors in
investigating, resolving, litigating and settling unfair labor practice charges where
various aspects of the EEO process may be the subject matter. It also is intended to
assist parties in improving their labor-management relationship and avoiding litigation.
| am making this Guidance Memorandum available to the public to assist union officials
and agency representatives in working together to develop productive labor-
management relationships, to avoid unfair labor practice, negotiability and contract
disputes over EEO matters, and to obtain a better understanding of the relationship
between the Statute and the EEO laws. This Guidance is a continuation of my Office’s
commitment to provide the participants in the Federal Service Labor-Management

! The EEO statutes referred to throughout this Guidance which prohibit workplace
discrimination in the federal government are: section 717 of Title VIl of the Civil Rights
Act of 1964 (42 U.S.C. 2000e et. seq.), which prohibits discrimination against
applicants and employees based on race, color, religion, sex and national origin;
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 701 et. seq.), which prohibits
employment discrimination on the basis of disability; section 15 of the Age
Discrimination in Employment Act (29 U.S.C. Chapter 14), which prohibits employment
discrimination based on age; and the Equal Pay Act (29 U.S.C. 201 et. seq.), which
prohibits sex-based wage discrimination.



Relations Program with my views on significant topics.? This Guidance reflects my
views as the General Counsel of the Federal Labor Relations Authority and does not
constitute an interpretation by the three-member Authority.

This Guidance is divided into seven parts. Part | -- “Negotiability and Equal
Employment Opportunity Laws” -- highlights many EEO matters in the Federal service
that are within the scope of bargaining under the Statute, noting particularly alternative
dispute resolution (ADR) programs. Part Il -- “Unilateral Changes and Contract
Breaches as a Result of an EEO Settlement” -- discusses the duty to bargain over
changes in conditions of employment that are made as a result of terms contained in an
EEO settlement agreement. In particular, this Part presents strategies by which an
agency may fulfill those bargaining obligations while still effectively settling EEO
disputes. Part lll -- “A Union’s Right to Be Represented at Meetings Involving EEO
Matters” -- identifies the situations where a union has an institutional right to be
represented at meetings where EEO complaints are the topic of discussion. Part IV --
“A Union’s Right to Information About Processing EEO Complaints and Other EEO
Matters” -- discusses a union’s right to information under section 7114(b)(4) of the
Statute and presents options to avoid disputes over the provision of EEO information.
Part V -- “When Involvement in Processing an EEO Claim Can Be Protected Activity
Under the Statute, Official Time and Related EEO ULP Claims” -- explores the
relationship between protected statutory activity and processing EEO complaints and
discusses when a union representative representing an employee in an EEO
proceeding may also be engaged in protected activity. Part VI -- “A Union’s Duty of
Fair Representation When Representing Employees in an EEO Claim” -- explores the
responsibilities that the Statute imposes upon an exclusive representative when
representing an employee as the union in an EEO complaint and when otherwise
representing the bargaining unit in EEO matters. Lastly, Part VII -- “Negotiated
Grievance Procedures and Contractual Rights” — describes how arbitrators and the
Authority make determinations if an EEO law has been violated.

2 Previous public guidance memoranda have been issued on “The Duty to Bargain
Over Programs Establishing Employee Involvement and Statutory Obligations When
Selecting Employees for Work Groups” (August 8, 1995), “Guidance on Investigating,
Deciding and Resolving Information Disputes” (January 5, 1996), “Proper Descriptions
of Bargaining Units and Identification of Parties to the Collective Bargaining
Relationships in Certifications” (December 18, 1996), “The Duty of Fair Representation”
(January 27, 1997), “The Impact of Collective Bargaining Agreements on the Duty to
Bargain and the Exercise of Other Statutory Rights” (March 5, 1997), “Pre-Decisional
Involvement: A Team-Based Approach Utilizing Interest-Based Problem Solving
Principles” (July 15, 1997), and “Guidance in Determining Whether Union Bargaining
Proposals are Within the Scope of Bargaining Under the Federal Service Labor-
Management Relations Statute” (September 10, 1998).
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The statutory rights discussed in this Guidance have been well established by Authority
precedent, but their application to processing EEO complaints and other EEO matters
has not yet been fully developed. Accordingly, to assist the parties in recognizing
these rights and their application, attached to this Guidance is a chart summarizing the
statutory rights covered by this Guidance and my view of their application to EEO
complaints and other EEO matters.
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PART I. NEGOTIABILITY AND EQUAL EMPLOYMENT OPPORTUNITY LAWS

Numerous topics involving equal employment opportunity are within the scope of
bargaining under the Statute. This means that these types of matters are subject to
negotiations during term negotiations and other occurrences when there is a statutory
duty to bargain.® This also means that prior to making a change in any of these
matters, a party must give notice and, upon request, bargain in good faith to the extent
required by the Statute.

A. EQUAL EMPLOYMENT OPPORTUNITY MATTERS ARE CONDITIONS
OF EMPLOYMENT

It is well established that most matters concerning EEO constitute conditions of
employment within the meaning of section 7103(a)(14) of the Statute.* The Authority
has clearly held that matters relating to discrimination in employment are within the
scope of bargaining under section 7117 of the Statute.> Thus, whether the matter
involves EEO or any other matters, the Authority applies the same tests to determine

¥ My last Guidance -- “Guidance in Determining Whether Union Bargaining Proposals
are Within the Scope of Bargaining Under the Federal Service Labor-Management
Relations Statute” (September 10, 1998) (Scope Guidance) -- sets forth an analysis of
the duty to bargain and the scope of that bargaining under the Statute, citing Authority
precedent which establishes the various tests for determining when and whether (duty)
and what (scope) is within the statutory bargaining obligation.

* Antilles Consolidated Education Association and Antilles Consolidated School
System, 22 FLRA No. 23, 22 FLRA 235 (1986) (in deciding whether a proposal involves
a condition of employment of bargaining unit employees, the Authority considers two
basic factors: (1) whether the matter proposed to be bargained pertains to bargaining
unit employees; and (2) the nature and extent of the effect of the matter proposed

to be bargained on working conditions of those employees).

® E.g., American Federation of Government Employees, Local 1923 and U.S.
Department of Health and Human Services, Health Care Financing Administration,
Baltimore, Maryland, 44 FLRA No. 116, 44 FLRA 1405, 1419 (1992) (HCFA) (citing
American Federation of Government Employees, AFL-CIO and Air Force Logistics
Command, Wright-Patterson Air Force Base, Ohio, 2 FLRA No. 77, 2 FLRA 604, 617
(1980) (AEMC), enforced sub nom. Department of Defense v. FLRA, 659 F.2d 1140
(D.C. Cir. 1981), cert. denied sub nom., AFGE v. FLRA, 455 U.S. 945 (1982) (AELC).
See U.S. Department of Defense, Department of the Army and the Air Force, Alabama
National Guard, Northport, Alabama and Alabama Association of Civilian Technicians,
55 FLRA No. 15, n. 5 (1998) (the Authority reaffirms that EEO provision are
negotiable).




negotiability: whether the proposal interferes with a section 7106(a) reserved
management right or section 7106(b)(1) elective management right and whether a
proposal is a section 7106(b)(2) procedure or section 7106(b)(3) appropriate
arrangement.® In so doing, the Authority has found numerous proposals involving EEO
matters within the statutory scope of bargaining. For example, in one negotiability
decision, the Authority found proposals to be negotiable that would have required an
agency to:

provide equal employment opportunities and treatment to all prospective
employees;’

identify and describe the duties of officials responsible for the implementation of
the EEO and affirmative action program;®

conduct a training session on sexual harassment each year for union
representatives;’

conduct jointly with the union studies and prepare reports concerning the
operation and implementation of the agency’s affirmative employment program
and to meet with the union semiannually to review and discuss the
implementation of the plan and to provide a knowledgeable person to facilitate
the discussions;™°

review jointly all requests for personnel actions targeted by the affirmative
employment plan;**

create a joint agency and union analysis of the composition of the workforce and
an evaluation of the personnel system and an agency study of how its selection

® See Scope Guidance for a listing of Authority precedent interpreting these
management rights and for a suggested strategy to develop negotiable appropriate
arrangement proposals. The Scope Guidance also discusses the other limitations on
the scope of bargaining -- law, government-wide regulations and compelling need
agency regulations.

" HCFA, 44 FLRA at 1415-21.
8 |d. at 1421-24.
° |d. at 1430-33.
10 1d. at 1433-39.

1 1d. at 1439-44.



procedures are implemented and to remedy barriers to affirmative employment
by modifying or eliminating qualification procedures;*

use tools such as bridge positions to achieve a fair distribution of women and
minorities in all job series and at all grade levels;*

continue to develop transitional positions that permit qualified minorities and
women to move into administrative and professional positions;*

waive certain experience requirements and to provide on-the-job training to
satisfy that requirement, where appropriate;*®

provide training to help certain employees reach a journeyman level;*®

give individuals from identified pools first preference for all entry level positions
in a bridge series;"’

identify each bridge position as such a position when posted;*®

assure that bridge positions will be used to fill vacant positions to eliminate
underrepresentation;*

ensure that individuals from under-represented groups who would otherwise be
gualified for inclusion on best-qualified lists for certain positions will not be
excluded from best-qualified lists based on performance ratings or awards;*

12

13

14

15

16

17

18

19

20

Id. at 1444-54.
Id. At 1454-58.
Id. at 1459-62.
Id. at 1476-77.
Id. at 1483-86.
Id. at 1493-94.
Id. at 1495-96.
Id. at 1496-99.

Id. at 1502-05.
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target a percentage of certain allegedly under represented groups for projected
hires;*

eliminate undue delay in considering the requests of employees with
handicapping conditions for reasonable accommodations and to consider
requests for reasonable accommodations as exceptions to general budgetary
constraints; % and

provide specified reasonable accommodations to qualified employees with
handicapping conditions during training, such as modified training and reference
materials, a qualified interpreter for the hearing-impaired trainees, and a mentor
to provide individualized training.*®

Certain other proposals relating to EEO were found to be outside the scope of
bargaining in this decision because, for example, the proposal interfered with a
reserved section 7106(a) management right and did not constitute a section 7106(b)(2)
procedure or section 7106(b)(3) appropriate arrangement:

requiring the Personnel Director to certify in writing that the qualifications of
officials responsible for implementing the EEO program have been reviewed and
meet appropriate standards directly interferes with management’s right to assign
work;?*

requiring the agency to conduct a training session on sexual harassment for
EEO counselors directly interferes with agency’s right to assign work;*

requiring the agency to increase the number of employees in certain positions
from a specific underrepresented group by a certain number or percentage per
year excessively interferes with the agency’s right to hire, assign and select (the
Authority did not rule on the applicability of section 7106(b)(1)) ;?°

21

23

Id. at 1518-19.
Id. at 1531-25.

Id. at 1531-35.

4 1d. at 1426-29.

25

26

Id. at 1430-33.

Id. at 1462-71.
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requiring the agency to utilize internal applicants at appropriate grade levels
rather than external applicants at higher grade levels excessively interferes with
the right to select from any appropriate source;?’ and

requiring the agency to waive qualification requirements for certain positions for
individuals from certain underrepresented groups excessively interferes with the
right to assign and select employees.?®

Accordingly, unless a particular proposal is contrary to law, a government-wide rule or
regulation, a reserved management right in section 7106(a) of the Statute or an elective
right in section 7106(b)(1) of the Statute,? or a compelling need agency regulation, a
proposal involving EEO matters would be negotiable.

B. AFFIRMATIVE EMPLOYMENT PLANS

The Authority has found that affirmative employment or action plans constitute
conditions of employment and their contents are negotiable, unless a particular
proposal is contrary to a Federal law or government-wide regulation or interferes with a
reserved or elective management right and does not constitute an appropriate
arrangement or procedure. The Authority’s seminal case, AFLC, concerned proposals
that required the agency to establish comprehensive affirmative action plans and
programs within the various components of the bargaining unit. The proposals set forth
detailed requirements pertaining to such matters as personnel functions that impact
EEO, reporting requirements, progress assessments, communication of goals, and
surveys of skills and training, to list but a few of the requirements. In particular, the
Authority relied upon the legislative history of the Statute in concluding that the subject
matter of discrimination in employment is a condition of employment under the Statute.
The Authority reasoned that Title VII of the bill reported out of the House Committee
(H.R. 11280) contained a definition of the term "conditions of employment" which
specifically excluded "policies, practices, and matters relating to discrimination in
employment on the basis of race, color, religion, sex, age, national origin, or

27 |d. at 1486-88.
% 1d. at 1519-21.

# For a discussion of the duty to bargain over section 7106(b)(1) elective subjects, see
U.S. Department of Commerce, Patent and Trademark Office, 54 FLRA No. 43, 54
FLRA 360 (1998) (Member Wasserman dissenting in part), petition for review filed
sub nom. Patent Office Professional Association v. FLRA, No. 98-1377 (D.C. Cir.,
August 17, 1998) (Executive Order 12871 “Labor-Management Partnerships” is not an
election to bargain under section 7106(b)(1) of the Statute).
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handicapping condition.”*® The bill passed by the House (the "Udall substitute") did not
change this portion of Title VII of the Committee bill.** However, Title VII of the bill
introduced in, and passed by, the Senate (S. 2640) did not contain this provision or any
provision having a similar effect.®* The bill which was reported out of the
House-Senate Conference Committee, and which was subsequently passed by
Congress and signed into law by the President, deleted the portion of the House bill
which excluded matters related to discrimination in employment from the definition of
"conditions of employment.”** The Conference Committee Report contains no
explanation as to why this provision of the House bill was deleted. The Authority found
it “reasonable to conclude that the deletion of this exclusion in the bill which was
enacted into law indicates that Congress intended such matters to be within the scope
of the duty to bargain.”* “If Congress had intended to exclude matters related to
discrimination in employment from the duty to bargain it simply could have enacted the
House provision unchanged.”

30 Section 7103(a)(14)(A) of H.R. 11280, as reported by the House Committee on Post
Office and Civil Service. Leqislative History of the Federal Service Labor-Management
Relations Statute, Title VII of the Civil Service Reform Act of 1978, 96" Cong., 1°

Sess., (Nov. 19, 1979) (Leqislative History), at 383.

31 Section 7103(a)(14)(A) of the bill (H.R. 11280), as passed by the House, added the
phrase “within an agency subject to the jurisdiction of the Equal Employment
Opportunity Commission.” Legqislative History, at 969.

32 Section 7202 of the bill (S. 2640) as passed by the Senate and section 7215 of the
Senate bill. Leqislative History at 557-64 and 577-80.

3 Section 7103(a)(14) of the Statute.
3 AFMC, 2 FLRA at 617.

% |d. In a post-enactment statement, Congressman Ford stated his view that:

The conferees, however, decided that under the new labor relations program,
Federal sector unions should shoulder their full obligation to help achieve
equality of employment opportunities in their agencies. It is the intention of the
conferees that the removal of the discrimination exclusion would obligate both
agencies and unions to bargain fully over the contents, procedures and effects
of affirmative action and EEO plans and programs regardless of management
rights clause. . ..

Legislative History, at 991- 92. But see Federal Professional Nurses Association, Local
2707 and U.S. Department of Health And Human Services, Division of Federal
Employee Occupational Health, Region lll, 43 FLRA No. 39, 43 FLRA 391 (1991) (the
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The Authority specifically found that establishing EEO plans does not constitute a
methods or means of performing work within the meaning of the elective

7106(b)(1) right, nor does it conflict with the reserved section 7106(a) right of an
agency to determine its organization. Rather, the Authority held that matters related to
discrimination in employment are within the scope of bargaining under the Statute
unless otherwise prohibited by law.*® Thus, there is a duty to bargain affirmative action
plans during term negotiations. Similarly, there is a duty to bargain in good faith over
establishing or changing affirmative action plans.*’

C. ALTERNATIVE DISPUTE RESOLUTION AND PROCEDURES FOR
PROCESSING EEO COMPLAINTS

1. The Authority has Found ADR Programs and Procedures For
Processing EEO Complaints to be Negotiable Conditions of
Employment

The Authority has found that the establishment of ADR programs and procedures for
processing EEO complaints constitute conditions of employment that could not lawfully
be implemented without fulfilling the statutory bargaining obligation with an exclusive
representative. For example, the Authority has found negotiable a proposal that would
require an agency to process an EEO complaint in a manner that supplements the
requirements of 29 C.F.R. Part 1613, thus creating additional contractual requirements,

language of appropriation committee reports and committee member statements do not
constitute applicable law under section 7106(a)(2) of the Statute, citing Multhomah
Legal Services Workers Union v. Legal Services Corp., 936 F.2d 1547, 1555 (9th Cir.
1991) (post-enactment statements and isolated remarks in committee reports are not
clear indications of congressional intent)).

% For example, a proposal that would require an agency to assign EEO counselor
duties to a certain percentage of employees selected by the union, to the exclusion of
other employees, was found to conflict with the reserved management right to assign
work. AFLC, 2 FLRA at 622-23.

37 Library of Congress, 9 FLRA No. 51, 9 FLRA 421 (1982) and Library of Congress, 9
FLRA No. 52, 9 FLRA 427 (1982) (unfair labor practices for unilaterally establishing
and changing affirmative action plans) and Harry S. Truman Memorial Veterans
Hospital, Columbia, Missouri, 16 FLRA No. 126, 15 FLRA 944 (1984) (unfair labor
practice for failing to bargain over ground rules for negotiations of an upward mobility
program). Cf. Department of Defense, Department of the Air Force, Armament
Division, AFSC, Eglin Air Force Base, 13 FLRA No. 86, 13 FLRA 492 (1983) (the
evidence established that the agency bargained in good faith over its affirmative action
plan).
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including timeliness guidelines, is negotiable.®® The Authority also has found it to be an
unfair labor practice when an agency unilaterally implemented an “EEO Early
Settlement Demonstration Project”, an alternative dispute resolution project designed to
get more voluntary settlements of EEO disputes when an employee elects the agency
EEO procedure.*® In sum, procedural requirements for processing EEO claims, such
as establishing additional requirements and time limits(as in HCFA), are usually
negotiable, as are alternative dispute resolution processes intended to settle EEO
disputes (as in HHS,SSA). Moreover, since an ADR program designed to settle EEO
disputes, by definition, concerns EEO matters, it is a condition of employment (as in
AFLC).

2. ADR Programs Under the EEOC Proposed Regulation

In February 1998, the Equal Employment Opportunity Commission (EEOC) proposed
revisions to its federal sector complaint processing regulations contained at 29 C.F.R.
Part 1614 to implement recommendations made by the Chairman’s Federal Sector
Work Group.*® The period for comments ended in April 1998. The regulations
currently are awaiting finalization.**

The EEOC proposed to amend § 1614.102 to require all agencies to establish or make
available an alternative dispute resolution (ADR) program for the EEO pre-complaint
process.” The required pre-complaint ADR program would be in addition to the
provisions in the current regulation that encourage the use of ADR at all stages of the

% HCFA, 44 FLRA at 1507-13.

% Department of Health and Human Services, Social Security Administration, 26 FLRA
No. 102, 26 FLRA 865 (1987) (HHS, SSA).

0 63 Fed. Reg. 8549 (February 20, 1998). The Federal Sector Workgroup issued a
report entitled “The Federal Sector EEO Process -- Recommendations for Change” in
May 1997.

*1 The EEOC'’s semi-annual agenda for rulemaking lists these proposed regulations in
the “final stage.” 63 Fed. Reg. 62479 (Nov. 9, 1998).

2 Proposed changes to § 1614.102 call for adding the following paragraph:

(b) In order to implement its program, each agency shall:

(2) Establish or make available an alternative dispute resolution program for the
equal employment opportunity pre-complaint process.
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complaint process.** Agencies would have discretion to develop the programs that best
suit their particular needs. While many agencies have adopted the mediation model as
their ADR initiative, the EEOC noted that other resolution techniques would be
acceptable, provided that they conform to the core principles set forth in EEOC’s July
17,1995 ADR Policy Statement, which will be contained in Equal Employment
Opportunity Management Directive 110 (EEO MD 110).** Agencies have discretion to
continue their ADR efforts at any stage in the process, including the formal complaint
process. The EEOC reasoned that the ADR programs required by the proposed
regulation will make the process more efficient by resolving complaints early and will
make the process fairer, by giving complainants an alternative to the counseling
process that has been criticized by agency officials and employee representatives.

The proposed regulation at § 1614.105 also requires counselors to advise aggrieved
persons that they may choose between participation in the ADR program offered by the
agency and the traditional counseling activities provided for in the current regulation. If
a matter is not resolved during ADR or during traditional counseling, the counselor will
conduct a final interview and the aggrieved person may file a formal complaint. The
EEOC in its proposed notice of rulemaking emphasized that agencies would be free to
establish the type of ADR program they offer during the counseling period as long as it
is consistent with the ADR program core principles set out by EEOC. Before aggrieved
persons make a choice between counseling and ADR, they will have an initial
counseling session in which counselors must fully inform the aggrieved persons about
their rights and the choice between the counseling process and the ADR program.

43 29 C.F.R. § 1614.603 currently provides:
Sec. 1614.603 Voluntary settlement attempts

Each agency shall make reasonable efforts to voluntarily settle complaints of
discrimination as early as possible in, and throughout, the administrative
processing of complaints, including the pre-complaint counseling stage. Any
settlement reached shall be in writing and signed by both parties and shall
identify the allegations resolved.

** The core principles are summarized by the EEOC as follows:

Any use of ADR under Commission auspices will be governed by certain core
principles. Above all, any Commission ADR program must further the agency’s
mission. It must also be fair, which requires informed voluntariness, neutrality,
confidentiality, and enforceability. Recognition of the differing circumstances
obtained in the Commission’s District Offices suggests that ADR be flexible
enough to respond to varied and changing priorities and caseloads. In addition,
any EEOC ADR programs must have adequate training and evaluation
components.

16



Counselors also would be required to inform aggrieved persons that if the ADR process
does not result in a resolution of the dispute, they will receive a final interview and have
the right to file a formal complaint. If the aggrieved person chooses to participate in the
agency’s ADR program, the role of the counselor would be limited to advising that
person of his/her rights and responsibilities in the EEO complaint process, as set forth
currently in 8 1614.105(b). Counselors, in those instances, would not be required to
attempt to resolve the dispute, but would not be precluded from doing so if they believe
a matter could be resolved quickly. The EEOC notes that an effective date for the
establishment of an ADR program will be included in the final rule, as will a governing
EEO management directive by which the ADR program must be established.

The EEOC emphasizes that in response to agency comments to earlier proposals,
“agencies would be free to develop ADR programs that would best serve their
particular and unique circumstances,” and encourages “creativity and flexibility in
creating ADR programs”, which would encompass “an array of ADR programs.™®
Agencies with limited funds would be allowed to use the services, in whole or in part, of
another agency, a volunteer organization, or other resources to provide for their ADR
program. The EEOC further notes that based on the flexibility granted to agencies, an
agency could exclude circumstances or matters it believes are not appropriate for its
ADR program. The EEOC grants agencies discretion to modify its ADR program as
circumstances and needs change. What is essential, however, is that all agency ADR
programs comply with the spirit of the EEOC'’s policy statement on the core principles
of ADR.*® Again, the EEOC grants each agency discretion to develop its own
procedures in accordance with the regulation and EEO MD 110. The EEOC
recognized that “with this flexibility, there will most likely not be uniformity among
agencies in the precise roles and responsibilities of EEO counselors and persons
conducting ADR activities.” The notice of proposed rulemaking, neither in the
Summary nor in the Supplemental Information, discusses or ever mentions the role of
an exclusive representative in the development and implementation of these ADR
programs.

3. ADR Programs, Including Those Envisioned by the EEOC
Proposed Regulation, are Negotiable Conditions of
Employment

> 63 Fed. Reg. 8596 (February 20, 1998).

¢ EEO MD 110 will be modified to provide further information and amplify these core
principles. EEO MD 110 currently provides policies, procedures and guidance for
processing federal sector discrimination complaints under 29 C.F.R. Part 1614. It was
issued October 22, 1992 and includes Change One dated October 16, 1995.
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Consistent with the above Authority precedent, ADR programs concern conditions of
employment and the statutory bargaining obligation must be fulfilled prior to their
establishment or any changes in existing ADR programs. Similarly, consistent with that
same Authority precedent, the ADR programs envisioned by the EEOC proposed
regulations, in my view, are negotiable conditions of employment. Neither the EEO laws
implemented by the proposed regulations nor the proposed EEOC regulations
themselves, render the establishment of ADR programs outside the statutory scope of
bargaining. Thus, | am of the view that an exclusive representative must be given
notice and a reasonable opportunity to request to bargain to the extent required by the
Statute prior to the implementation of any ADR Program for EEO disputes.*’

A review of the test to determine when a law restricts the scope of bargaining under the
Statute reveals that the EEO laws implemented by the proposed regulations do not
remove the establishment of an ADR program from the statutory scope of bargaining.
The Scope Guidance emphasizes that the key in deciding whether a matter is
specifically provided for by statute is whether the statute grants the agency any
discretion over the matter.*®* Under this analysis, the Authority finds a matter is
specifically provided for, within the meaning of section 7103(a)(14)(C), only to the
extent that the governing statute leaves no discretion to the agency. Thus, when a
statute provides an agency with discretion over a matter, it is not excepted from the
definition of conditions of employment to the extent of the agency’s discretion. Even if
the agency’s discretion is less than total, that discretion is subject to being exercised
through negotiation. Thus, when an agency is granted discretion by a law over some
aspects of a matter while, at the same time, the law grants no discretion over other
aspects, the aspects which are specifically provided for by the law are excepted from
the definition of conditions of employment and the aspects over which an agency has
discretion are not excepted.*® However, negotiation over the exercise of agency

4" Of course, the parties may choose to establish an ADR program for EEO disputes
through the use of a predecisional involvement mechanism which affords employees,
through their elective representatives, involvement in decision making prior to the
finalization of any management decisions or proposals. See “Pre-Decisional
Involvement: A Team-Based Approach Utilizing Interest-Based Problem Solving
Principles” (July 15, 1997) (Pre-decisional Involvement Guidance).

8 International Association of Machinists and Aerospace Workers, Franklin Lodge No.
2135 and U.S. Department of the Treasury, Bureau of Engraving and Printing, 50 FLRA
No. 87, 50 FLRA 677, 681 (1995) (proposals setting forth the criteria, methods and
procedures for establishing wage rates are not specifically provided for in 5 U.S.C.

§ 5349 and are otherwise consistent with law).

9 The proposed regulation, in my view, does not grant agencies "sole and exclusive"
or "unfettered" discretion. See, e.q., U.S. Department of Defense, Office of
Dependents Schools and Overseas Education Association, 40 FLRA No. 41,
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discretion is outside the duty to bargain where a law or regulation indicates that an
agency'’s discretion is intended to be exercised only by the agency -- “sole and
exclusive” discretion.®® In those instances, there is no duty to bargain over the
exercise of that “sole and exclusive” discretion. The EEO laws implemented by the
proposed regulations do not remove any discretion from agencies in establishing ADR
programs, nor do they grant agencies “sole and exclusive” discretion to establish ADR
programs.

Similarly, the test for determining whether a proposal is specifically provided for by a
statute is equally applicable to a government-wide regulation.** The proposed EEOC
regulations also do not remove any discretion from agencies in establishing ADR
programs, nor do they grant agencies “sole and exclusive” discretion to establish ADR
programs. Indeed, the EEOC notice of proposed rulemaking grants a significant
amount of discretion to agencies in developing their particular ADR program. The
Supplemental Information in the Federal Register explaining the proposed regulations
lists many examples where an agency may exercise discretion when creating an ADR
program, as long as that discretion is in accordance with the EEOC core ADR
principles and the EEOC management directive.

The EEOC proposed regulation presents an abundance of opportunities for an agency
and union to establish together an ADR program consistent with any EEOC policy
statement and the EEOC management directive and as required by the statutory
obligation to bargain.>> Even assuming that the EEOC policy statement and any

40 FLRA 425, 441-43 (1991) (the exercise of discretion to determine what constitutes
unusual circumstances to justify a waiver concerning requirements for living quarter
allowances for teachers overseas is subject to bargaining).

*0 Office Professional Association and U.S. Department of Commerce, Patent and
Trademark Office, 53 FLRA No. 61, 53 FLRA 625, 647-50 (1997) (the

Authority summarizes its framework for resolving allegations that proposals are
inconsistent with law or government-wide regulation) (PTO).

°1 The Authority has construed the term "government-wide regulation” to include
regulations and official declarations of policy which apply to the Federal civilian work
force as a whole and are binding on the Federal agencies and officials to which they
apply. E.g., Overseas Education Association, Inc. and Department of Defense, Office
of Dependents Schools, 22 FLRA No. 34, 22 FLRA 351, 354 (1986), aff'd sub nom.,
Overseas Education Association, Inc. v. FLRA, 827 F.2d 814 (D.C. Cir. 1987)
(Department of State Standardized Regulations are government-wide regulations).

°2 Even if a matter is addressed by a government-wide regulation, that matter may still
be a condition of employment under the Statute. HCFA, 44 FLRA at 1510 (“section
7103(a)(14) exempts from the definition of condition of employment only those matters
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management directive issued by EEOC constitute government-wide regulations within
the meaning of section 7117 of the Statute, so that a proposal may not conflict with
those government-wide regulations, numerous other matters remain for bargaining.
Pursuant to Authority precedent, the “creativity and flexibility” called for by the EEOC in
the proposed regulations must be jointly developed by a union and an agency with
respect to their application to bargaining unit employees where there are exclusive
bargaining relationships and there otherwise is a duty to bargain. >** Agencies are
obligated to bargain prior to establishing or changing these procedural requirements.*

Moreover, the parties may decide to provide the union with a role in the ADR
program.®® These ADR programs may or may not include the union as an institution in
the processing of EEO complaints by an ADR program.®® The Authority has found no
conflict between the confidentiality provisions contained in the Administrative Dispute
Resolution Act (ADR Act)®’ and the Statute.®® Although that decision involved the right

that are governed by Federal statute, and not matters that may be governed by a
government-wide regulation, such as 29 C.F.R. Part 1614").

*3  See “The Impact of Collective Bargaining Agreements on the Duty to Bargain and

the Exercise of Other Statutory Rights” (March 5, 1997) (Contract Guidance), for a
discussion of the duty to bargain under the Statute.

** PTO (a proposal is inconsistent with a government-wide regulation if the regulation
grants the agency sole and exclusive discretion or if a proposal mandates that an
agency apply a standard or procedure that is contrary to the regulation).

> See, e.4., International Plate Printers, Die Stampers and Engineers Union of North
America, AFL-CIO and Department of the Treasury, Bureau of Engraving and Printing,
25 FLRA No. 9, 25 FLRA 113, 138 (1987) and National Federation of Federal
Employees, Local 1256 and K.l. Sawyer Air Force Base, Michigan, 29 FLRA No. 13, 29
FLRA 171, 172-73 (1987) (proposals which provide for union representatives on the
EEO committee were negotiable since they did not concern the official duties of the
employees, but rather representational responsibilities).

*6 See Part Il for a discussion of strategies to avoid disputes over a union’s role in
processing an EEO complaint.

*” 5U.S.C. § 571 et seq.

*8 Luke Air Force Base, Arizona, 54 FLRA No. 75, 54 FLRA 716 (1998) (Luke AFB),
petition for review filed sub. nom. Luke Air Force Base, Arizona, v. FLRA, No. 98-
71173 (9th Cir. Oct. 9, 1998).
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to be represented at formal discussions,>® in my view, the legal reasoning is equally
applicable to a union bargaining proposal requiring union representation during an
ADR program.®® Thus, under Authority precedent, the establishment of an ADR
program for EEO disputes would be negotiable, unless a specific proposal is otherwise
outside the scope of bargaining.

In sum, matters concerning conditions of employment are subject to collective
bargaining when they are within the discretion of an agency and are not otherwise
inconsistent with law or government-wide regulation.®* Before implementing or
changing an ADR program, an agency must first give notice and, upon request,
negotiate over all negotiable proposals in good faith and consistent with the procedures
for bargaining established by the Statute.®> A failure to do so would be an unfair labor
practice.

4. Negotiating ADR Programs and EEO Procedures at the Level
of Exclusive Recognition

The duty to bargain exists at the level of exclusive recognition. Thus, although an
agency may desire to develop an agency-wide ADR program and EEO processes that
are the same for each organizational entity within the agency, the Statute requires the
bargaining obligation to be fulfilled with each exclusive representative at each
exclusively recognized unit.®® Parties, however, are free to jointly develop other

9 See Part lll for a discussion of a union’s statutory right to be represented at meeting
concerning EEO complaints.

% |uke AFB, 54 FLRA at 733.

®1 Proposals which preclude an agency from doing something it is required to do under
a regulation are inconsistent with law or regulation and outside the scope of bargaining.
American Federation of Government Employees, National Council of HUD Locals and
U.S. Department of Housing and Urban Development, 43 FLRA No. 114, 43 FLRA
1405, 1409-13 (1992) (a proposal precluding an agency from taking disciplinary actions
against employees who were found to use illegal drugs was contrary to a regulation
that provided that an agency is required to initiate action to discipline any employee
who is found to use illegal drugs).

%2 As noted at n. 48, there may be other defense to the duty to bargain, such as the
“covered by” and “contract interpretation” defenses. See Contract Guidance.

% U.S. Food and Drug Administration, Northeast and Mid-Atlantic Regions, 53 FLRA
No. 110, 53 FLRA 1269, 1274 (1998), reconsideration denied, 54 FLRA No. 68 (1998)
(EDA, Northeast) (a party is only required to negotiate with the certified exclusive
representative and agency, respectively).
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methods for fulfilling their statutory bargaining obligations. For example, parties could
utilize a Department-wide, agency-wide or region-wide partnership council to develop
their ADR programs and EEO processes. The parties could choose from a variety of
options, which could vary from developing one ADR program and EEO process for all
bargaining units, to agreeing that certain matters will be the same or similar for all
separate ADR programs and EEO processes, to developing general guidelines which
all ADR programs and EEO processes must satisfy. Whatever the ultimate option
agreed upon, the parties should understand what, if any, remaining statutory
bargaining obligations over establishment of the ADR program and EEO process
remain at the level of exclusive recognition.®

PART Il. UNILATERAL CHANGES AND CONTRACT BREACHES
AS A RESULT OF AN EEO SETTLEMENT

A. DUTY TO BARGAIN OVER CHANGES TO BE IMPLEMENTED
PURSUANT TO EEO SETTLEMENTS

It is well established that prior to implementing a change in a condition of employment
of bargaining unit employees, an agency is required to provide the exclusive
representative with notice and an opportunity to bargain over those aspects of the
change that are within the scope of bargaining under the Statute.®® When an agency
exercises a reserved management right and the substance of the decision is not itself
subject to negotiation, the agency is nonetheless obligated to bargain over the
procedures to implement that decision and appropriate arrangements for unit
employees adversely affected by that decision, but only if the resulting changes have
more than a de minimis effect on conditions of employment.®

Sometimes as a result of a settlement of an EEO complaint, either informal or formal,
an agency is obligated to make a change in a condition of employment. This change
may involve the exercise of a management right which has no more than a de minimis

¢ See Pre-decisional Involvement Guidance.

® U.S. Army Corps of Engineers, Memphis District, Memphis, Tennessee, 53 FLRA No.
14, 53 FLRA 79, 81 (1997) (union was not afforded an adequate opportunity to bargain
over the elimination of a position) and Department of the Air Force, Scott Air Force
Base, lllinois, 5 FLRA No. 2, 5 FLRA 9 (1981).

% Department of Health and Human Services, Social Security Administration, 24 FLRA
No. 42, 24 FLRA 403, 407-08 (1986) (the Authority reassessed and modified the
de minimis standard).
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impact on the bargaining unit, and thus does not trigger a bargaining obligation.®’
Others do not involve a change in a condition of employment that would trigger a
bargaining obligation.®® Yet other settlements sometime involve negotiable matters or
the exercise of a management right that does have more than a de minimis impact on
the bargaining unit.®®

In my view, the statutory bargaining obligation that attaches to an agency decision to
change a condition of employment which otherwise triggers a bargaining obligation is
the same whether the agency decision is motivated by a management initiative or by
entering into a settlement of an EEO dispute.” In other words, an agency, in my view,
is not excused from bargaining under the Statute just because the change it has made
was the result of a settlement of an EEO dispute rather than a management initiative. If
the change triggers a duty to bargain under the Statute, that duty must be fulfilled
regardless of the reason which caused management to take that action.

| am aware of no law which permits an agency to avoid a bargaining obligation under
the Statute merely by including an otherwise bargainable change in the settlement of
an EEO dispute. Just as an EEO settlement is required to otherwise be in accordance
with laws,” it must not be inconsistent with the Statute. For example, an EEO

®" For example, as a result of an EEO settlement, an agency no longer requires
employees to identify their national origin on promotion applications.

8 For example, in settling an individual employee’s EEO complaint, an agency agrees
to have a different supervisor reevaluate the employee.

% For example, in settling a class action complaint, an agency agrees to restructure its
performance appraisal system.

0 See U.S. Government Printing Office, 23 FLRA No. 6, 23 FLRA 35, 40 (1986) (GPO)
(“if the adjustment of an EEO complaint results in a change of unit employees’
conditions of employment, the agency would have an obligation under the Statute to
give prompt notice of that change to the exclusive representative of the unit employees
and provide it with an opportunity to bargain to the extent required by the Statute”
(footnote omitted) (dictum).

"’ See, e.qg., United States of America v. City of Hialeah, 140 F.3d 968 (11" Cir. 1998)
(proposed consent decree’s retroactive competitive seniority provisos which would
adversely affect legal rights conferred on incumbent police and firefighter employees by
their respective collective bargaining agreements could not be approved over the
unions’ objections) and People Who Care v. Rockford Board of Education School
District No. 205, 961 F.2d 1335 (7™ Cir. 1992) (U.S. District Court was ordered to
vacate those portions of a decree overriding the seniority provisions of collective
bargaining agreements or relieving the School Board of its obligation to bargain with
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settlement could not require that an employee receive preferential or detrimental
treatment because he/she is or is not a union official. Similarly, in my view, an EEO
settlement may not empower an agency to unilaterally change a condition of
employment that otherwise would have triggered the statutory bargaining obligation.

If a settlement agreement results in the exercise of a management reserved or elective
right and has more than a de minimis impact on the bargaining unit, the agency is
required to give notice, and upon request, fulfill its obligation to negotiate procedures
and appropriate arrangements prior to implementing the change contained in the
settlement agreement. Since appropriate arrangements by definition conflict to some
extent with a management right, it is possible that a negotiable appropriate
arrangement may conflict with the terms of the settlement agreement. In such
instances, an agency, in my view, may not refuse to negotiate over a negotiable
appropriate arrangement proposal, although it may offer a counterproposal, decline to
agree to the proposal and, if necessary, utilize the Statute’s impasse procedures.”? If
the settlement agreement concerns a change in a negotiable condition of employment
that does not involve a reserved or elective management right, the agency must, in my
view, give notice and, upon request, bargain over the substance of the change
contained in the settlement to the extent the union presents negotiable proposals.
Implementation of a change in a condition of employment without fulfilling the statutory
bargaining obligation would be an unfair labor practice.”

B. DUTY TO BARGAIN OVER CHANGES TO BE IMPLEMENTED
PURSUANT TO EEO CLASS ACTION SETTLEMENTS

The EEOC proposed regulations contain several revisions in class complaints.” One
proposal requires that an EEOC Administrative Judge approve class settlement
agreements pursuant to the “fair and reasonable” standard, even when no class
member has asserted an objection to the settlement. The EEOC believes that the
proposed change is necessary to protect the interest of the class, and make the
regulations consistent with the practice in federal courts where the court must approve
any settlement of a class case under a fair and reasonable standard.

unions).

2 The impasse procedures are established at Section 7119 of the Statute and Part
2470 of the Regulations.

3 Of course, as with all duty to bargain disputes, there may be other defenses to a
refusal to bargain allegation, such as “covered by”, which would be applicable to these
types of situations concerning EEO settlements. See Contract Guidance.

" Proposed § 1614.204.
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In my view, there is no reason why the statutory bargaining obligation may be thwarted
by a class action settlement any more than by an individual settlement. The focus of
the analysis is not the means by which the change occurred, but rather whether the
action triggers a bargaining obligation under the Statute. Thus, the duty to bargain
over changes required by the terms of an EEO class action settlement would be no
different than the duty to bargain over other changes in conditions of employment
required by individual settlements.

C. DUTY TO ADHERE TO CONTRACTUAL OBLIGATIONS

Similarly, it is well established that a condition of employment created in a negotiated
collective bargaining agreement may not be changed during the term of the agreement
without the acquiescence of both parties. Indeed, there is no obligation of an agency
or a union to even engage in negotiations over changing a contract term unless they
elect to do so or have otherwise contractually obligated themselves to do so.”
Nonetheless, sometimes an EEO settlement agreement changes terms created in
collective bargaining agreements. Such conduct, in my view, may constitute a violation
of the contract or an unfair labor practice repudiation, if the breach is clear and patent
and significant.”® This view is consistent with Supreme Court precedent which holds
that an employer and the EEOC cannot agree to nullify a collective bargaining
agreement’s provisions:’’

In this case, although the Company and the Commission agreed to nullify the
collective-bargaining agreement’s seniority provisions, the conciliation process
did not include the Union. Absent a judicial determination, the Commission, not
to mention the Company, cannot alter the collective-bargaining agreement
without the Union’s consent. Permitting such a result would undermine the
federal labor policy that parties to a collective-bargaining agreement must have
reasonable assurance that their contract will be honored. Although the ability to

> For example, a reopener clause may contractually obligate a union and agency to
negotiate during the term of an agreement on changes in the existing contract terms.

’® Department of the Air Force, 375th Mission Support Squadron, Scott Air Force Base,
lllinois, 51 FLRA No. 72, 51 FLRA 858 (1996) and Department of Defense, Warner
Robins Air Logistics Center, Robins Air Force Base, Georgia, 40 FLRA No. 106, 40
FLRA 1211, 1218-19 (1991) (the Authority examines two elements in analyzing an
allegation of repudiation: (1) the nature and scope of the alleged breach of an
agreement (i.e., was the breach clear and patent?); and (2) the nature of the agreement
provision allegedly breached (i.e., did the provision go to the heart of the parties’
agreement?).

" W.R. Grace & Co. v. Local Union 759, International Union of the United Rubber,
Cork, Linoleum & Plastic Workers of America, 461 U.S. 757, 771 (1983) (W.R. Grace).
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abrogate the provisions of a collective-bargaining agreement might encourage
an employer to conciliate with the Commission, the employer’s added
incentive to conciliate would be paid for with the union’s contractual rights.

The Supreme Court also has recognized the interests of unions to intervene in federal
court EEO litigation to prevent an employer from bargaining away members’ contractual
rights as part of an EEO settlement.”®

In accord with this rule of law, the EEOC has acknowledged that a complainant in an
EEO case may not enforce a settlement agreement against an agency which violates a
collective bargaining agreement.” See the discussion below under section D for a
discussion of strategies that parties may utilize to avoid reneging on EEO settlements
that also violate collective bargaining agreements.

D. DUTY TO BARGAIN OVER CHANGES TO BE IMPLEMENTED
PURSUANT TO CONSENT DECREES IN EEO CASES

Similarly, | am of the view that the statutory bargaining obligation and contract should
not be ignored merely because the settlement which calls for the otherwis